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THURSDAY, MARCH 26, 1953 


Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to call, at 3:10 p. m. in room 424, 
Senate Office Building, Senator Pat McCarran presiding. 

Present: Senator McCarran. 

Also present: J. G. Sourwine, counsel to the subcommittee. 

The CHarrMAN. The committee will come to order. The com- 
mittee is meeting on Senate bill 961, to establish uniform qualifications 
for jurors in the Federal courts. A copy of the bill will be inserted in 
the record. A copy of the notice of hearing will be inserted in the 
record, All other matters pertaining to the hearing will be inserted 
in the record. 

Mr. Sourwine. Might that include, sir, information respecting the 
replies of those who were notified of the hearing? 

Senator McCarran. Yes. 

The documents referred to follow:) 


[S. 961, 88d Cong., 1st sess] 
A BILL To establish uniform qualifications for jurors in the Federal courts 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 1861 of title 28 of the United States 
Code is hereby amended by striking out all of the concluding paragraph thereof 
now numbered (4). 

Sec. 2. Chapter 121 of title 28 of the United States Code is hereby amended by 
adding at the end thereof a new section to be numbered section 1875 reading as 
follows: 

“Sec. 1875. Appiicasitiry TO ALASKA.—Sections 1861, 1862, and 1863 of this 
chapter shall apply in the District Court for the Territory of Alaska.” : 





Notice oF HEeARING on 8. 961, To EstasBiish UNIFORM QUALIFICATIONS FOR 
JURORS IN THE FEDERAL CouRtTs 


Mr. McCarran. Mr. President, on behalf of the standing Subcommittee on 
Improvements in Judicial Machinery of the Committee on the Judiciary, I desire 
to give notice that a public hearing has been scheduled for Thursday, March 26, 
1953, at 2 p. m., in room 424, Senate Office Building, on S. 961, to establish 
uniform qualifications for jurors in the Federal courts. Persons desiring to be 
heard should notify the committee so that a schedule can be prepared for those 
who wish to appear and testify. The subcommittee consists of myself, chairman, 
the Senator from Utah (Mr. Watkins), and the Senator from Idaho (Mr. Welker). 
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Marcu 21, 1953 


Hon. Hersertr BrRowNELL, Jr., 
Attorne 4 Gene ! i hinaton, D. ¢ 
Hearings on 8. 1349, relating to Court of Claims, and 8. 961, establishing uni- 
orm qualifications for jurors, scheduled for 10 a. m. and 2 p. m., respectively, for 
Thursday, March 26, 1953, in room 424, Senate Office Building. IWindly advise 


Whether you or representative will attend. 
Pat McCarRRAN, 
Nuhbcommittee Chairman 


OFFICIAI 
Above wire sent to followi: 

Hon. Robert G. Storey, president, American Bar Association, Dallas, Tex. 

Hon. Henry P. Chandler, Director, Administrative Office of United States Courts 
Supreme Court Building, Washington i %. 

Hon. Marvin Jones, Chief Judge, United States Court of Claims, Washington, 
D. C. 


Hon. John Biggs, Jr., Chief Judge, United States Court of Appeals, Third Circuit, 

Wilmington, Del 
Hon. Preston C, King, president, District of Columbia Bar Association, Wash- 

ington, D. C, 

Ashley Sellers, Washington, D. ( 
John W. Cragun, Washington, D. C 
President, Federal Bar Association, Washington, D. C. 

Mr. Sourwine. I might say for the record, with the permission 
of the Chair, that a communication was received by telephone this 
morning from Mr. Frank Chambers, of the Department of Justice, 
stating that the Department is not prepared to take a position on 
this bill at this time 

A communication was received from Mr. Ellis, of the Federal Bar 
Association, stating that in the time available to them it was impos- 
sible for the Federal Bar Association to be ready on this bill; if they 
can be of service to the committee at a later time, they would be happy 
to answer the committee's call. 

Senator McCarran. All right. 

Mr. Sourwine. There is a letter here from Mr. Henry P. Chandler, 
stating that Judge Watkins will present the view of the Judicial 
Conference on this bill. 

Senator McCarran. That is all? 

Mr. Sourwine. That is all. 

Senator McCarran. We have before us Judge Harry E. Watkins, 
United States district judge of West Virginia. 

Judge Watkins, we are glad to see you here and any statement 
that you see fit to make with reference to this bill will be received. 


STATEMENT OF HON. HARRY E. WATKINS, UNITED STATES DIS- 
TRICT JUDGE FOR THE SOUTHERN DISTRICT OF WEST 
VIRGINIA 


Judge Warxkins. Mr. Chairman, as has been stated, I appear here 
today on behalf of the Judicial Conference of the United States, 
which favors the enactment of Senate bill 961 which is now before 
this subcommittee. First, | want to thank you, Mr. Chairman, for 
the courtesy of affording us a hearing. We of the Federal judiciary 
are greatly indebted to the Congress of the United States for the 
splendid help that you have given us in recent years. 

You have given us the Federal civil rules bill, the criminal rules 
bill, the court reporter bill, a new Bankruptcy Act, and the Youth 
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Correction Act. All of these bills were recommended by Federal 
judges after much study by special Judicial Conference committees 
appointed to study them. They have tremendously increased the 
efficiency of the Federal courts. 

In 1941 Chief Justice Stone appointed a committee of five district 
judges to study the jury system. Included in the recommendations 
of that committee to the Judicial Conference were the provisions of 
S. 961, which would provide uniform qualifications for jurors serving 
in the Federal courts, and would qualify women to serve on such 
juries. 

The present law provides, as you know, that if a juror is qualified 
or exempt under State law he is qualified or exempt as a juror in the 
Federal courts. 

The Judicial Conference Committee, composed of five district 
judges, sent out questionnaires to judges and clerks of State and 
Federal courts to ascertain in what manner they were selecting 
jurors. The answers were studied, and the Committee made its 
final report with recommendations to the Judicial Conference, which 
delayed its action until the Committee’s report was sent to all United 
States judges and to all the larger bar associations of the country. 
After suggestions and criticisms were received and considered, the 
Committee submitted its final report, with the result that the Judicial 
Conference recommended that certain bills be enacted to improve 
the jury system. Most of the important provisions of the bill relating 
to qualifications and exemptions of jurors were included in the new 
Judicial Code passed in 1948, and are now law, except the provision 
which would provide uniform qualifications for all jurors serving in 
the Federal court. The new code has retained the provision that if 
a citizen “is incompetent to serve as a grand or petit juror by the 
law of the State in which the district court is held,” he is incompetent 
to serve as a juror in the Federal district court. S. 961 proposes to 
repeal that paragraph (par. 4, sec. 1861, of title 28) of the code. 

Senator McCarran. Why should that be, Judge? When a juror is 
disqualified from serving or has a right to be excused from serving in 
the State, why should he be required to serve as a Federal juror in 
Federal court? 

Judge Watxktns. Mr. Chairman, I have a written statement, and I 
later answer that question. 

Senator McCarran. All right. 

Judge Watkins. In the 80th Congress, on April 23-24, 1947, a 
subcommittee of the Senate Judiciary Committee reported favorably 
to the Senate the bill then pending (S. 18) to establish uniform quali- 
fications for jurors in the Federal courts. 

I might say, Senator, that my written statement is not a very long 
one. 

Senator McCarran. That is all right. 

Judge Warkins. However, the bill did not receive consideration 
by the Senate as a whole. Many Federal judges and representatives 
of bar associations, and the general public, testified in favor of the 
bill at the Senate hearings, including Judge John J. Parker, United 
States circuit judge; Harold Harper, in behalf of the New York 
County Bar Association; Edward J. Dimock, in behalf of the New 
York State Bar Association; Glen R. Lyd ragghy in behalf of American 
Judicature Society; Hon. Tom. C. Clark, Attorney General of the 
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United States; John E. F. Wood, in behalf of the New York City 
Bar Association; Mrs. Harold A. Stone, first v ice president, Leacue of 
Women Voters, Washington, D. C.: Margaret L. Plunkett, in behalf 
of Women’s Bureau, United States Department of Labor; Judge 
Florence E. Allen, United States circuit judge; Judge Marion J. 
Harron, Tax Court of the United States; Judge Oriel Phillips, United 


States circuit judge; Robert E. Lee, New York State Bar Association; 
Jud re James M. Proctor, United States circult judge; and the under- 
signed . 

The recommendations of the Judicial Conference that this bill be 
enacted have been repeatedly renewed by the Conference At its 
last meeting in September 195? the Conference reaffirmed its approval 
and recommendation that this bill be enacted 

It is the view of the Judicial Conference and the members of our 
Committee that it is desirable to abolish the manv outmoded and 
unnecessary exemptions and disqualifications which still exist in the 
laws of a number of States, and to make available for jury service in 
the Federal court all persons who are capable of satisfactorily per- 
forming this important duty Womed as well as men would be quali- 
fied to sit on juries in all Federal courts. They are now qualified for 
jury eevee in all but about 9 or 10 States. Both Virginia and 


Maryland have recently qualified women for jury service in the State 
courts. 

I am also informed that North Carolina submitted a constitutional 
amendment a few years ago to its voters, and it was passed over- 
ihakindiinty to allow women to serve on juries in North Carolina. 

The principal objection to S. 961 seems to be that it would pe rmit 
women to serve on juries. Women are not qualified to sit as jurors 
in my State of West Virginia, but the West Virginia Bar Association 
has nevertheless approved enactment of the provisions of S. 961, 
which would permit women to serve on Federal juries in West Virginia. 

A great many State laws arbitrarily exclude persons who ought to 
be ere in the jury service. Many of these State statutes are 
antiquated, and there is a great variance in their provisions. 

For example, accountants and actuaries are relieved from jury 
service in Alabama and Florida; chiropodists in California, Missouri, 
and Rhode Island; Christian Scientists in California and Oregon; 
funeral directors in New Mexico and North Carolina; professional 
gamblers in Colorado and Mississippi; linotvpe operators in Nort] 
Carolina; millers in Florida, Georgia, and Minnesota; druggists in 36 
States; veterinarians are exempt in 6 States; and Seventh-day Ad- 
ventists in Colorado and Kansas. In some States a man must be 25 
years of age before he is eligible for jury service, and in other States a 
man is exempt if he is over 60 years of age. Many of these citizens, 
especially those retired, would make good jurors, and there is no reason 
why they should not serve in the Federal courts. 

Others who may claim exemption and need never serve upon a jury 
include doctors, lawyers, commercial travelers, express agents, min- 
isters, optometrists, printers, teachers, professors, telephone and 
telegraph officials, newspaper employees, and members of the National 
Guard. Add to these exempt persons those who live at long distances 
from the places of holding court and who are seldom asked to serve. 
When we have totaled the persons who are thus exempt from jury 
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service throughout the United States, we must add those who fall 
within the following categories: 

(1) Persons who have been convicted of crimes involving moral 
turpitude; 

(2) Those who are physically and mentally unable to serve; 
3) Those who are illiterate or ill or who are absent from the dis- 
trict when called upon to do jury duty; 

(4) Those who are in the armed services and their auxiliaries or 
who are engaged in essential war work, numbering several million 
persons, 

When we add up the number who are disqualified or exempt from 
jury service we must realize two things: 

Kirst, the reservoir from which jurors may be drawn is very shallow; 
and, secondly, that millions of persons possessing the best and most 
intelligent brains in all the land are relieved by law of the duty of 
aiding the courts in their search for justice. You can see the diffi- 
culties that face the courts in their efforts to secure competent and 
suitable jurors. 

In some instances, the qualification of a juror who lives within a 
particular State may vary with the locality within which he chances 
to reside. For example, a man who resides within the county of 
New York may be eligible for jury service in the United States district 
court but may not be qualified to act as a juror if he moves to a resi- 
dential section of Westchester County 15 miles away where, in addi- 
tion, he must be on the assessment rolls in order to qualify. 

Furthermore, if within the southern district of New York a man 
happens to live within a county of a lower statutory class than West- 
chester, his qualifications may possibly differ from those of a resident 
of either New York or Westchester Counties. In discussing this 
situation, Judge Knox, senior United States district judge, New York 
City, comments as follows: 


This as you can readily see makes for confusion and may enable a disqualifled 
juror to take a place on the jury in an important trial. If this should come 
about, a verdict may thereby be open to technical attack. 

We have enacted uniform rules of civil procedure, and uniform 
rules of criminal procedure for the Federal courts, which differ greatly 
from civil and criminal procedure in the various States. These 
rules have worked so well that many of the States have adopted 
all or substantial parts of them. I can see no good reason why 
Congress should not take the same initiative in enacting a uniform 
statute for selection of jurors, thereby eliminating all of the ancient 
and outmoded exemptions and disqualifications now prevailing in 
most of the States. 

Incidentally, I can think of no other place in our Federal proce- 
dure that we follow State law. As you know, Mr. Chairman, in the 
Federal law we follow the State law in substantive matters, as to 
substantive law. With rules of procedure, we do not follow the 
State practices. In all other matters with reference to the number 
of jurors selected on a criminal case, the number of challenges, and 
all those matters, we do not follow State law. We follow Federal 
law, and I do not know, I cannot think of any other instance in 
matters of procedure where Federal courts follow State law; and in 
view of these outmoded exemptions, qualifications for jurors, I can 
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see no good reason why the Federal courts should follow the State 
law in this respect. 

We believe that by leaving to the Federal judge a large degree of dis- 
cretion in determining whether certain individuals or classes should 
be subject to jury service, and placing the responsibility upon the 
Federal judge to see that jurors are competent, the best results can be 
attained. Now the Federal judges are required to follow State 
practice. In some States names are taken from the voting list such 
that every 10th or 12th name on the voting list is automatically put 
into the jury box irrespective of mental, physical, or moral qualifi- 
cations. In one State the chairman of each political party submits 
names for jurors in the Federal courts We believe that the Federal 
courts should be divorced from politics and that precinct workers 
should not be paid off in this manner. 

In other States jurors under 25 years of age are disqualified. The 
Judicial Conference bills will eliminate all of these practices, setting 
up uniform qualifications and exemptions, but at the same time leaving 
the door open to the Federal judge to excuse such persons or classes 
of persons from jury service as local conditions require. 

In his recent book, Minimum Standards of Judicial Administration, 
Hon. Arthur Vanderbilt, chief justice of the Supreme Court of New 
Jersey, discusses the work of our committee. He approves of legis- 
lation providing for uniform qualifications of Federal jurors, and 
asserts that the present State laws generally tend to make it more 
difficult for the Federal court to obtain good jurors. After reviewing 
the work of our Committee, he states at page 162: 

Thus, if the qualifications and exemptions set by statute are so fanciful and 
numerous as to exclude the majority of otherwise available citizens, it will be 
almost impossible for the jury commissioners to select jurors ‘““‘who are honest and 
upright and who bring to their task the intelligent, sound judgment and courage 


that will enable them rightly to decide questions of fact, and to do so without 
fear or favor.” 


He continues at page 171 as follows: 


The exemptions from jury service vary similarly, so much so as to make classi- 
fication almost hopeless. These exemptions bear witness not only to the varied 
necessities of life in the United States, but also to the inventiveness and ingenuity 
of the State legislatures and to the pressure exerted by the various groups that 
have obtained exemptions. 

In his footnote he refers to the Report of the Special Commission 
on the Improvement of the Administration of Justice in North 
Carolina, which in 1949 recommended that the grant of exemption to 
eight named classes of jurors be withdrawn. 

The purpose of S. 961 is to abolish the many outmoded and un- 
necessary exemptions and disqualifications which still exist in the 
laws of a number of States, and to make available for jury service in 
the Federal courts all persons who are capable of satisfactorily per- 
forming the important duties of jurors. There will thus be set up 
uniform standards for all district courts. Women, as well as men, 
will be qualified to sit on juries in all of these courts. Discretion 
will be left with each district judge to excuse persons who would 
suffer undue hardship by being called to serve and to excuse classes 
of persons such, for example, as lawyers or doctors, wherever it appears 
that this is in the public interest. 

The Committee on Selection of Jurors found that at the present 
time throughout the various States there are at least 68 general classes 
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of possible grounds of exemption. They cover so wide a range of 
business, professional, and trade groups that, of necessity, they elimi- 
nate from jury service a great number of competent persons. By 
eliminating the great majority of these disqualifications, the com- 
mittee felt that the field from which jurors for the Federal courts are 
selected would be materially enlarged and greater opportunity would 
be afforded to call as jurors persons who would truly represent a cross 
section of the community. 

5. 961 also provides, in section 2, that sections 1861 through 1863 of 
title 28, as amended by section 1 of the bill, shall apply in the district 
court in Alaska. This is in accordance with the wishes of the district 
judges in Alaska, and would be consistent with the treatment of similar 
Territories by the present law, under which these provisions of the 
code already apply in the Hawaii and Puerto Rico district courts. 
The district courts of the Canal Zone and the Virgin Islands are not 
at present so governed, and it is not proposed that they should be, 
because the district judges in those territories have advised that the 
subject is at present adequately covered by existing local law of their 
respective jurisdictions. 

The members of our Committee are Judge Stephen W. Brennan, 
chief judge, United States district court, Utica, N. Y.; Judge 
Dickensen Letts, Washington, D. C.; Judge Richard Barksdale, 
Lynchburg, Va.; Judge John Murphy, Scranton, Pa.; and myself. 
If any of us can ih of service to you in this matter, or can answer any 
que stions, we will be glad to do so. 

Senator McCarran. Under this bill persons convicted of a felony 
would be eligible for duty on the jury? 

Judge Watkins. No, sir. They are excluded under the Judicial 

Code. The Judicial Code already provides that persons who are 
convicted of a felony are disqualified from grand jury service. 

Senator McCarran. What other disqualifications come under the 
Judicial Code? 

Judge Watkins. There are three, as I recall. First are those who 
have been convicted of a felony; then there are the physically and 
mentally incapable of serving as jurors; and, third, any person who is 
unable to read, write, to speak and understand the English language. 
All of those are presently excluded by section 1861 of title 28 of the 
code. 

Senator McCarran. Judge, I am interested in the method of 
selection of jurors. 

Judge Watkins. Of course, you realize that the manner of selection 
is not covered by this bill. It is, however, included in another bill 
which has been recommended by the Judicial Conference, and which 
I think has been introduced. 

Senator McCarran. At the present time there is a variance in the 
method of selection of jurors; that is, for the general panel. 

Judge Warkins. Yes, sir. 

Senator McCarran. In some cases there is a jury commission and 
in some cases there is not. Insome States the jury commission system 
is applied and in some States it is not. That is away from this bill. 
It does not have to do with this bill. 

Judge Watxtns. Yes, sir. This has nothing whatsoever to do 
with the selection of jurors. 
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Senator McCarran. I would like to hear from you on that subject, 
if you have given it consideration. 

Judge Warkins. Yes, sir. We are very much in favor of the bill 
which the Judicial Conference has recommended and which has been 
introduced. 

(Eprror’s nore.—The bill referred to here is 8. 959, by Senator McCarran.) 


Under the present law, in the Federal courts the jurors are selected 
by a jury commission, and that commission is composed of a clerk of 
the court and one jury commissioner of opposite political faith with 
the clerk. Those two constitute the jury commission, and they are 
charged with the duty of getting names and submitting names to go 
into the box 

Now, this new bill which is recommended by the Judicial Conference 
has provisions in there which I think will increase the qualifications 
or the quality of the jurors whose names go into the box, on the theory 
that if only good men go into the box, only rood jurors will come out. 


It prov oe Mr. Chairman, for ernest uires to be sent out, to be 
answered by all iaieeoaes jurors, or in large cities like New York 
City for personal interviews, either by os aeaeks interview or by ques- 
tionnaire. The prospective juror is asked many serra: Th ave vou 
ever been convicted of a felony? Are you physically or mentally able 
to perform the duties of jury service? That is estsaetand because | 


find that without the questionnaire we many times get jurors who are 
deaf or unable toserve. They would like toserve. They come maybe 
100 miles to court, only for us to find out that they are not qualified 
because of some physical infirmity. This questionnaire will greatly 
reduce the cost of calling a juror of that type because we know in 
advance thai he is not qualified. Perhaps he has been convicted of a 
felony and we know that and his name does not go into the jury box. 

Therefore, it provides a means by which every Federal jury com- 
mission may screen those names that go in there in the first instance, 
eliminate the mentally or physically unfit, and also it gives the jury 
commission, when they go to put the names into the box, an oppor- 
tunity of saying that there is a good cross section of the citizens on 
that committee, both as to color and in every other way, to see that 
there is no discrimination. If we do not have some means of that 
type through the questionnaire system, you may have possibly all of 
an economic group, or you may have all of the labor group, too many 
of them. You may have none of the colored people represented on 
your jury. It inures, we think, to not only getting better jurors, but 
to getting a good cross section of the community. 

It also provides that the judge himself may serve as a jury com- 
missioner. It provides that he, with any one commissioner, may 
draw the jury, and that is put in there because we believe that the 
judge should be charged with the duty of, to some degree, seeing that 
good jurors are selected. I do not mean by what is commonly known 
as a blue-ribbon jury. I donot mean that, but the judge can supervise 
any way if he has authority in that manner and can see that there is 
a good cross section. 

Senator McCarran. Well, he practically supervises it now. Some 
Federal judges do that when they do not allow the counsel to inter- 
rogate the venireman when he is brought into the box. 
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Judge Watkins. The judge does have great power now and, as 
I stated, when I testified relating to this bill before House Judiciary 
Committee just a year ago, I said that if anyone feels that this new 
bill will give added authority to a judge whereby he might pack a jury 
or do anything improper, the judge could already do that under the 
present system because it is the judge who appoints that jury com- 
missioner, and if he wanted to appoint someone who would not act 
properly, he could do it just as much as under the old law as he could 
under the new. 

I say to you in all fairness that you cannot eliminate the human 
element and, if our Federal judges are not honest and upright, if 
they want to do something crooked, they do not need to start with the 
jury system. They can do it in other means. So do not think that 
there can be any legislation that can be passed to correct that part. 

Senator McCarran. You cannot legislate human nature. 

Judge Watkins. You cannot legislate and make all the Federal 
judges honest or upright. That only lies with the power of confirma- 
tion in the Senate, to see that we get good judges, and that is about 
all you can do. And once they are appointed they have the power. 

Senator McCarran. Let me say to you that you do not hear 
broadcast a comment as to the honesty or integrity of Federal judges 
as much as you hear criticism as to their arbitrary and czarical 
attitude, the attitude that some judges seem to assume after they 
have been on the bench for a while, which has given rise to a thought 
running more or less current throughout the people’s minds that the 
life tenure is a mistake. That does not apply to the bill that we are 
discussing, but it does apply to the Federal judiciary in which | am 
very much interested. 

Judge Warkins. Mr. Chairman, I think life tenure is a good pro- 
vision in the law. 

Senator McCarran. I do too. 

Judge Warxrins. I will say that unfortunately power does go to the 
heads of many people when they are elevated to the Federal judge- 
ships, and I have observed some of the very things about which you 
speak and I certainly think, just as you have said, the greatest criti- 
cism of our courts is not as to a matter of honesty and integrity but it 
is as to our dominating, dictatorial means, whether they intend to or 
not, of administering justice. 

Senator McCarran. It does not necessarily address itself to this, 
but it is well to discuss it when we are on this bill. 

Have you any questions? 

Mr. Sourwine. I have a few questions, Mr. Chairman, if I may ask 
them. 

Senator McCarran. Yes. 

Mr. Sourwine. You spoke of this bill as promoting uniformity. It 
would not only promote, but provide for uniformity among all Federal 
courts with respect to the qualifications of jurors, would it not? 

Judge Warkins. Yes. 

Mr. Sourwine. It would at the same time dispel the uniformity 
which now exists within the boundaries of each State with respect to 
such qualifications? 

Judge Watkins. Yes. 

Mr. SourwineE. I take it it is the feeling of the Judicial Conference 
that uniformity among the different States, in Federal courts, is more 
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desirable than uniformity between the Federal and State courts in a 
given State? 

Judge WarTkINs. Yes. 

Mr. Sourwine. Is there any basic reason for that feeling? Would 
you want to say anything further beyond saying that it is the position 
of the administrative office and the Judicial Conference? 

Judge Warkrns. | have nothing further to say, other than what I 
have already said there that I think that uniformity throughout the 
country is very desirable in all matters of procedure, and that is the 
very reason that our Federal rules on criminal procedure and civil 
procedure have been of such help, because they have been adopted 
after much study, and some States may for the moment perhaps like 
their own procedure to be a little different. But what harm can be 
done by eliminating some of these things? 

[ think it was called to the attention of the legislatures of many of 
the States, and if it was called to their attention they would get busy 
and eliminate many of these things themselves. 

Mr. Sourwine. You spoke of the fact that there were certain 
Federal courts to which this would not apply; is that correct? 

Judge Warkins. Yes, those are the Virgin Islands and the Canal 
Zone. 

Mr. Sourwtne. If this should be enacted, would there be uniform- 
ity in the provisions with regard to the qualifications of jurors in the 
Federal courts generally, and in the Virgin Islands and Canal Zone? 

Judge Watkins. Not in the Virgin Islands and the Canal Zone. 

Mr. Sourwine. You said they already have adequate provisions. 
Do you mean that their provisions are so good that uniformity is not 
desirable as between them and other Federal courts, or is there some 
reason that they should not be the same as other Federal courts? 

Judge Watkins. They have told us that the subject is at present 
adequately covered under their existing law. 

Mr. Sourwine. You mean the judges of these courts have said that? 

Judge Warkins. Yes; they have said that, and as I understand it 
they operate under a law of their own. 

Mr. Sourwine. What happens to your matter of principle of com- 
plete uniformity in the Federal courts if the judges are to be left to 
whatever statute they feel is good in their jurisdiction? 

Judge Watkins. I am not as well informed on just exactly how those 
courts operate, but it is my understanding that a Federal court in the 
Virgin Islands and Canal Zone is not under the same statute as we 
judges in the other States, and in Puerto Rico. In other words, they 
are called Territorial judges, and I think they are appointed under a 
special act for so many vears, and they have certain provisions of their 
own that apply there, and they say that it is adequately covered. It 
may be that they have somewhat similar provisions. I just can’t 
answer that, I am sorry. 

Mr. Sourwtne. You do not know of any particular reason why there 
should be a difference in these areas in the provisions with regard to 
jurors? 

Judge Warkrins. I do not. 

Mr. Sourwine. It is not due to the large proportion of persons of 
any particular race or color in those outlying Territories? 

Judge Warxkins. Not at all. I think if there is anything it would 
be due to one of two things: Either that they already have some 
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more provisions, or that there is a difference in the court, that they 
are Territorial courts, and operate under a special statute and are 
not governed by many of our procedural rules. 

Mr. Sourwine. If there are provisions substantially the same as 
these already, there would be no reason why this should not apply? 

Judge Warkins. I cannot see any, unless it would be the other 
feature that I mentioned, that there might be something in the code 
itself that would make it different. 

Mr. Sourwine. If, for instance, the judge of the United States 
District Court for the Virgin Islands is a judge appointed the same 
as the judge for another district court, there would be no reason why 
it should not be the same? 

Judge Watkins. It should be the same. 

Mr. SourwIine. Just one line of questioning in conclusion, if the 
chairman will permit. 

You spoke of a jury being a cross section of the community. Do 
you think that is merely desirable or would you say that is essential? 
To what degree is it required, or should it be required that a jury be, 
in fact, a cross section of a community? 

Judge Watkins. That is a very good question and our committee 
has discussed that, and we have made recommendations with reference 
to what is a cross section. We say that you have a cross section of 

your community when you have all groups represented, let us say, 
racial groups represented. 

Mr. Sourwinek. You think that is needed in the case of every jury? 

Judge Warkins. I think that there should be in the jury box a fair 
cross section of our economic groups, and I mean by that, for example, 
in our State we have many coal miners. We have many farmers. 
They should all be represented. I do not mean numerically repre- 
sented, and the Supreme Court has held that it is not necessary that 
they be numerically represented, but they should be represented and 
that group should have the best men from that group. 

Mr. Sourwine. Who is going to determine that? 

Judge Warkins. That can be determined by the questionnaires 
that we send out. In other words, we ask a man, “How long have you 
lived in the community? How many children do you have? Are your 
children in school? How long have you worked for your present 
employer?” And we ask him many other things that are not based 
on education or money, but we can gather from those questionnaires 
whether a man is a substantial citizen. And, therefore, if each of these 
groups are represented by the best men in those groups, we will have 
a cross section. 

Mr. Sourwine. If all men are equal before the law, why should 
men be put on juries or in jury boxes because they represent special 
groups or special racial characteristics 

Judge Warkrins. I do not think they should but I think it occurs 
to me that all groups should be represented. 1 think it would be 
unfair, for example, to make any arbitrary exclusion of bankers or coal 
miners or farmers. 

Mr. Sourwine. Do you think that any man should be on a jury for 
the reason that he is a banker and a jury needs a banker? 

Judge Warxkins. Not at all. 

Mr. Sourwine. That he should be on a jury because he is a coal 
miner? 
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Judge Watkins. No. 

Mr. Sourwine. Do you think that a woman should be on a jury 
because she is a woman? 

Judge Watkins. I do not. 

Mr. Sourwine. Do you think that a man should be on a Jury 
because he is a colored man, that the jury needs a colored man? 

Judge Watkins. No, sir; not at all. 

Mr. Sourwine. Well, do you think that for those same reasons 
persons of a particular color or of a particular section or a particular 
station in life or a particular occupation should have their names in 
the jury box? 

Judge Warkins. I think they should all be represented. There 
should be a general cross section of our economic groups. 

Mr. Sourwine. Is it not always possible to so classify the economic 
groups of the State, or the occupational groups of the State, that 
you can in any given jury box find a classification that is not repre- 
sented? 

Judge Warkrns. Oh, I think that is true; yes. 

Mr. Sourwine. That does not void the jury panel, or the venire, 
does it? 

Judge Warkins. In other words, regardless of your effort you may 
not have any methods in there. You may not have any mechanics 
you may not have any carpenters. But I don’t think that should 
void, and I don’t think you should make an effort to see that there 
are sO Many carpenters in a jury box. 

Mr. SourwINE. Suppose you got a jury box that has what you 
would consider a proper cross section in it and, in drawing for a 
jury, you happen to get it weighted heavily with, let us say, coal 
miners. Does that make it a bad jury? 

Judge Warxrns. No; it does not. 

Mr. Sourwine. If it is the other way and weighted with mine 
operators, is that a bad jury? 

Judge Warkxrns. I don’t think it is a bad jury, but we should have 
a cross section. I think we should have a cross section and I think 
our courts have so held. 

Senator McCarran. It is not a bad jury but it might create a bad 
sentiment in a community? 

Judge Warxins. That is right. I don’t think you could justify 
putting on one group, whether they are in the higher bracket or the 
lower bracket. 

Senator McCarran. The trouble is, Judge, that I have noticed in 
following the course that you recommend there of all grcups repre- 
sented in the jury box, nevertheless you will find a jury of 9 women 
and 3 men or 9 men and 3 women, or 11 white men and 1 Negro. 
You just cannot tell how they are going to come out eventually. 

Judge Watkins. That is right, Mr. Chairman. 

I had a case on that. I was trying a case. They really had a 
batch of lawyers, and Mr. Thompson, who was the general counsel 
for the United Mine Workers, objected and had a hearing. He said 
the jury was unfair because there were no coal miners on this jury 
of 12 or on the panel of 28. It was a criminal case, and we draw 28 
jurors in West Virginia and from the 28 we got the 12. It so happened 
that out of that 28 there wasn’t a single coal miner. He asked to 
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check the jury list, which we did, and we had a separate hearing on 
it and he found that there were many coal miners in the list. The 
card files give the occupations. But they just did not come out on 
that particular jury. 

Senator McCarran. Is there anything further? 

Mr. Sourwine. One more question, sir. Do you feel that the 
enactment of a Federal statute such as this, requiring uniformity in 
Federal courts, and in that respect differing from Siate law in many 
States, would be an effective pressure upon the States for a change in 
their laws to eliminate the exclusions which then made their law at 
variance with the then Federal law? 

Judge Warkins. I think it might very well help to have them 
improve their own State law. 

Mr. Sourwine. Would that be a desirable thing? 

Judge Watkins. It would be. Yes, indeed, and I think that many 
of these have just been on the statutes for so long that they have just 
not revamped them. 

Mr. Sourwine. I have no further questions, Mr. Chairman. 

Senator McCarran. Judge, you have your manuscript there. I 
think it might be well to leave it with the reporter. 

Judge Warkins. Yes; and I assume, Mr. Chairman, that you 
already have copies of these previous hearings on this similar bill. 

I referred to them and gave the numbers. 

Mr. Sourwine. If it is desired that there be incorporation by ref- 
erence in this hearing, [ believe the major hearings held on this sub- 
ject previously were the hearings on S. 17, S. 18, S. 19 on April 23 
and 24 of 1947; is that correct? 

Judge Warkins. Yes, sir. That is the one, and then there is 
another. 

Mr. Sourwine. That was during the 80th Congress? 

Judge Warkins. Yes, sir. Would you like to have the hearing in 
the House? 

Here is the one in the House, the same bills. This is the one that 
you speak to. 

Mr. Sourwine. The House hearings on H. R. 2050, H. R. 2051, 
and H. R. 3207, April 24, 26, and May 17, 1950. 

Judge Watkins. Another House hearing in 1952. 

Senator McCarran. Those will all be included by reference. 

Mr. Sourwine. And the hearings on improvements of the jury sys- 
tem and Federal courts, H. R. 3379, 3380, and 3381 on June 12 and 13, 
1945. 

Senator McCarran. Have you anything else? 

Mr. Sourwine. No, sir. 

I see no other witnesses. Other witnesses were notified but have 
not appeared. 

Senator MCarran. What is the attitude of the American Bar Asso- 
ciation toward this bill? 

Mr. Sourwine. Sir, I have no direct information concerning it. 
The American Bar Association has been notified. A gentleman from 
the American Bar Association who appeared this morning said he was 
not aware of the precise attitude taken, and he had no instructions 
on it and he did not intend to be here this afternoon. 
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Some time ago there was a telephone call to my office and a state- 
ment that the office of the District of Columbia Bar Association had 
called, that their president did not think they were too much inter- 
ested in S. 961, and therefore we should not expect to have anyone 


appear at the hearing to represent the District of Columbia Bar 
Association. 


Senator McCarran. Thank you, Judge Watkins. 
Thereupon, at 4 p. m., the subcommittee was recessed subject to 
call.) 








